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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

CITY OF DETROIT, MICHIGAN,

Debtor.

)
)
)
)
)
)

Chapter 9

Case No. 13-53846

Hon. Steven W. Rhodes

Related to Doc. No. 6908

THE DETROIT RETIREMENT SYSTEMS’ MOTION IN LIMINE TO
PRECLUDE EVIDENCE RELATING TO ALLEGED HISTORICAL

MISMANAGEMENT/MISCONDUCT

The Police and Fire Retirement System of the City of Detroit (the “PFRS”)

and the General Retirement System of the City of Detroit (the “GRS”) (together,

the “Retirement Systems”) hereby submit this motion in limine seeking a ruling

precluding any evidence relating to the alleged historical mismanagement or

misconduct of the Retirement Systems from being admitted at the trial scheduled

before this Court (the “Plan Confirmation Trial”) to consider confirmation of the

Sixth Amended Plan for the Adjustment of Debts of the City of Detroit (August 20,

2014) [Dkt. No. 6908], as may be further amended (the “Plan”), pursuant to (a)

Fed. R. Evid. 402 because such evidence is irrelevant and should be excluded, or

alternatively, (b) Fed. R. Evid. 403 because even if such evidence is relevant, it

confuses the issues, is more prejudicial than probative, will cause undue delay, and
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will waste precious trial time and judicial resources.

I. INTRODUCTION

Based on discovery activity, the Retirement Systems anticipate that Syncora1

(and potentially other objecting creditors) may seek to introduce evidence at the

Plan Confirmation Trial of alleged historical mismanagement and misconduct by

the Retirement Systems. Further, it appears, based on questions asked at Kevyn

Orr’s deposition, that Syncora will try to take this argument one step further and

specifically argue that because active employees and retirees accepted certain

benefits (such as the so-called 13th checks) and voted for a portion of the Board of

Trustees who oversee the Retirement Systems, that they are somehow individually

“culpable” for such prior bad acts of the Retirement Systems and that this should

have been factored into the City’s treatment for Classes 10 and 11.

In short, Syncora appears to be attempting to impute responsibility for any

alleged prior mismanagement of the Retirement Systems to the individual

beneficiaries of the Systems themselves. This theory is desperate and absurd, as

there is simply no factual or legal basis for it. For example, it bears mentioning

that retirees do not elect a majority of the trustees on either of the Retirement

Systems’ boards of trustees, and, as mere pension participants, they never voted

specifically on the issuance of 13th checks or other such practices relative to the

1 Syncora Capital Assurance Inc. and Syncora Guarantee Inc. will be
collectively referred to as “Syncora” thoughout this Motion.
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Annuity Savings Fund. Thus, the vast majority of individual Holders of Class 10

and 11 Claims cannot be said to have actively participated in any way in the

management of the Retirement Systems such that they could be held responsible

for the Systems’ actions.

As such, any purported evidence of the Retirement Systems’ alleged prior

mismanagement or misconduct is irrelevant to any of the legal or factual issues to

be argued at trial, and therefore, it should be excluded pursuant to Fed. R. Evid.

402. As discussed below, it appears from her expert report that Court-appointed

expert Martha Kopacz will similarly seek to testify about prior practices of the

Retirement Systems. Again, since there is no nexus between such evidence, and

the determination of whether the Plan treats Class 10 and 11 Claims properly, and

is confirmable, this evidence is irrelevant and should be excluded. Furthermore,

even if it is somehow marginally relevant, it should still be excluded under Fed. R.

Evid. 403, because any probative value of this evidence is substantially outweighed

by the likelihood that it will confuse the issues, unfairly prejudice the Retirement

Systems, active employees, and retirees, and waste time that should be dedicated to

presenting more important evidence at trial. Lastly, an in limine ruling in advance

of trial will foster this Court’s continued efforts to streamline the Plan

Confirmation Trial and ensure that trial time is dedicated to critical issues only and

not wasted by digression into peripheral issues.
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II. BACKGROUND

A. Syncora’s Focus on Prior Acts of the Retirement Systems

In Syncora’s Objection to the Debtor’s Plan of Adjustment, it alleges that:

“corruption and mismanagement at various levels of an already ineffectual city

government, including the mayor’s office and the pension systems, compounded

the City’s problems” and that “as a result of the mismanagement of the pension

systems, the systems were seriously underfunded as of 2005.” [Dkt. No. 4679 at ¶

10] (emphasis added). At Kevyn Orr’s deposition, Syncora questioned him

regarding this alleged “mismanagement.” The questioning appeared to be aimed at

arguing that the City should have considered the prior conduct of the Retirement

Systems when determining the treatment of Classes 10 and 11 under the Plan. (See

e.g., Exhibit 6-A attached hereto, Kevyn Orr Dep. at 319-326).

Syncora also inquired whether the City had determined that certain practices

(such as the 13th checks) contributed to the current level of underfunding, whether

the City found that “pension trustees engaged in imprudent expense practices,”

whether the Retirement Systems “had members of either their administration or

their board of trustees convicted of Federal bribery charges,” and whether the City

“actually believes after it -- having investigated these problems that these problems

actually contributed to the level of underfunding of the GRS system[.]” (Exhibit 6-

A, Orr Dep. at 321-22). Orr responded that the average pensioner had no
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“culpability” for any of these issues, but Syncora queried why they would not be

culpable, since they received the 13th checks, and further, had elected some of the

trustees to the Retirement Systems’ boards.2 Syncora then asked if the City held

any of these “facts” against the retirees when it came to making its decision as to

what the retirees should recover, to which Orr answered “[n]o.” Id. at 322.

While Syncora’s Plan objections [Dkt. Nos. 4679, 6651] do not cite any

particular element of the Bankruptcy Code that this evidence relates to, it appears

that Syncora will seek to introduce such evidence at trial.3 Therefore, the

Retirement Systems seek an advance ruling that such evidence is irrelevant, or

even if it is somehow marginally relevant, that it is confusing, unfairly prejudicial,

and will cause undue delay at trial.

B. Kopacz’s Focus on Prior Acts of the Retirement Systems

In addition, the Court’s independent expert, Martha Kopacz (“Kopacz”),

included similar opinions in the report she issued on July 18, 2014 (the “Kopacz

Report” or the “Report”). For example, Kopacz opined in the Report (putting aside

2 A similar line of questioning regarding pension beneficiaries’ ability to elect
officials and participate in the running of the Retirement Systems occurred during
Syncora’s deposition of the Retirement Systems’ Executive Director, presumably
for the purpose of making the same argument. (See Exhibit 6-B attached hereto,
Cynthia Thomas Dep. at 106-115).

3 The Retirement Systems sought concurrence from Syncora prior to filing
this Motion and inquired as to whether this line of questioning would be pursued at
trial. Syncora confirmed that it would.
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for the moment her lack of qualifications to opine on these issues) that the

Retirement Systems “utilized unrealistic rate of return assumptions,” and

“managed the pension plans in accordance with questionable investment strategies

that resulted in considerable underfunding” of the respective plans. (Kopacz

Report at 127).4 She further opined that “also contributing to the increase of the

UAAL were a number of questionable activities engaged in by the retirement

systems,” and that “Retirement System officials have been accused and/or indicted

of material fiduciary misconduct, allegedly draining the pension of necessary

liquidity and contributing to the underfunding of the Retirement Systems.” Id. at

128-29.5

Kopacz admits that none of these conclusions impact her feasibility

opinions. (Exhibit 6-C attached hereto, Kopacz Dep. at 444, 545-46, 563, 566).6

4 Per the Court’s prior instructions, expert reports have not been filed on the
docket. For this reason, the Retirement Systems are not filing a copy of the
Kopacz Report as an exhibit to this Motion.

5 For ease of reference, these opinions may be collectively referred to as
Kopacz’s “Pension-Related” conclusions throughout this brief.

6 For example, when asked whether “any of the pension risks that you cite in
your report give you any pause with respect to the [P]lan,” Kopacz answered: “The
long-term risks associated with the City’s pension obligations do not negatively
impact my assessment for feasibility.” (Exhibit 6-C, Kopacz Dep. at 444). She
similarly testified that her conclusions about alleged historical practices within the
Retirement Systems did not impact her feasibility analysis under the Plan:

I am not talking about the systems today moving forward. I am
talking about how did the systems get in this underfunded
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Nevertheless, the Retirement Systems will have to call witnesses and waste

precious trial time refuting what it believes are irrelevant and inflammatory

accusations. Therefore, in this Motion, it seeks an in limine ruling to narrow the

issues for trial.

III. ARGUMENT

A. Standard of Review

Courts have broad discretion over matters involving the admissibility of

evidence at trial. United States v. Seago, 930 F.2d 482, 832 (6th Cir. 1991).

Motions in limine streamline trials by eliminating inadmissible evidence. Jonasson

v. Lutheran Child & Family Servs., 115 F.3d 436, 440 (7th Cir. 1997); see also

Luce v. United States, 469 U.S. 38, 41 n. 4 (1984) (recognizing that district courts

have authority to make in limine rulings pursuant to authority to manage trials).

“The Federal Rules of Evidence, the Federal Rules of Criminal and Civil

predicament. . . And what is important to me is the level of
underfunding in the pension systems as of the filings and today and
how that is going to be dealt with in the future. . . I really don’t, at
the end of the day, care about how they got underfunded. . . There
is treatment in the Plan of Reorganization – Plan of Adjustment
that I have to assess relative to feasibility. . . But I simply don’t
care about how they got there. I only care about where they are
today and. . . what their treatment is in the Plan of Adjustment.

Id. at 545-46, 563, 566.
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Procedure and interpretive rulings of the Supreme Court and this court all

encourage, and in some cases require, parties and the court to utilize extensive

pretrial procedures—including motions in limine—in order to narrow the issues

remaining for trial and to minimize disruptions at trial.” United States v. Brawner,

173 F.3d 966, 970 (6th Cir. 1999).

Given the breadth of the factual and legal issues for trial, the overall length

of trial, and the already voluminous number of witnesses slated to testify, the

Retirement Systems wish to raise this issue now in an attempt to narrow the issues

(and relatedly, the number of witnesses and exhibits to be presented at trial), to

streamline the presentation of evidence, and to reserve trial time for the critical

issues this Court must decide.

B. The Court Should Exclude “Evidence” Relating to the Purported
Alleged Mismanagement or Misconduct Because It Is Irrelevant, and
Even If Somehow Relevant, It Is Unfairly Prejudicial, Confusing and a
Waste of Time.

Under the Federal Rules of Evidence, only relevant evidence is admissible.

Fed. R. Evid. 402. Evidence is “relevant” if: “(a) it has any tendency to make a

fact more or less probable than it would be without the evidence; and (b) the fact is

of consequence in determining the action.” Fed. R. Evid. 401. Evidence must

relate to a “matter or issue in dispute in the case” in order to be relevant. United

States v. Dunn, 805 F.2d 1275, 1281 (6th Cir. 1986). “Whether an issue is

properly in dispute is, of course, determined by the applicable substantive law.”
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Fed. R. Evid. 403 Advisory Committee’s Note.

Further, even if the evidence is relevant, it may still be excluded by the

Court if “its probative value is substantially outweighed by a danger of one or

more of the following: unfair prejudice, confusing the issues, misleading the jury,

undue delay, wasting time, or needlessly presenting cumulative evidence.” Fed. R.

Evid. 403.

1. The Purported “Evidence” Is Irrelevant.

The conclusory statements of Orr and Kopacz regarding the causes of the

Retirement Systems’ underfunding and purported mismanagement are entirely

irrelevant to the legal and factual issues to be presented at trial. As noted above,

whether an issue is in dispute at trial is “determined by the applicable substantive

law.” At the Plan Confirmation Trial, the primary legal arguments to be

considered include issues such as whether the Plan is fair and equitable, whether it

is in the best interest of creditors, whether the Plan unfairly discriminates between

classes, and whether the Plan is feasible.7

7 While feasibility is a relevant issue for trial, Kopacz already admitted at her
deposition that her conclusions on the various Pension-Related issues do not
impact her feasibility opinion. (See Exhibit 6-C, Kopacz Dep. at 444, 545-46, 563,
566). Thus, it would be a waste of time to address the Pension-Related issues at
trial.
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To date, none of Syncora’s written objections [Dkt. Nos. 4679, 6651] tie its

argument regarding the Retirement Systems’ underfunding and alleged

mismanagement to any particular argument under the Bankruptcy Code. Thus, it is

unclear how even Syncora believes this evidence is relevant to any disputed issue

at trial. From the questioning at Orr’s deposition, however, it appears that Syncora

intends to argue that the Retirement Systems are underfunded due in significant

part to their own misconduct (which the Retirement Systems vehemently dispute)

and that retirees and actives should receive lesser treatment under the Plan because

they voted for some of the trustees who allegedly oversaw such misconduct.

This line of argument is pure sophistry and should be precluded by the Court

before trial. Any impact on the Retirement Systems’ funding levels as of the

Petition Date resulting from the alleged prior acts of the Systems has not been

quantified by Syncora or anyone else -- nor compared to other possible factors

contributing to the GRS’ underfunding as of the Petition Date, including: (a) the

impact of the Great Recession of 2008-09 on the value of the Systems’ asets; (b)

the decades-long shrinking of the City’s population and economic base; and (c) the

devastation suffered by the remaining population as a result of such loss of

economic base and the effects of the residential mortgage crisis. Perhaps more

importantly, Syncora cannot establish a basis to impute any such prior acts to the
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Holders of Class 10 and 11 Pension Claims. This evidence is irrelevant to the core

issues to be decided at trial.

2. Even if Somehow Relevant, the Purported “Evidence” is
Unfairly Prejudicial, Confusing and a Waste of Time.

The Retirement Systems posit that the Plan Confirmation Trial is not about

the propriety of the Retirement Systems’ past management. The trial should not be

a forum for re-hashing and sensationalizing old news. However, if this evidence is

permitted to be raised by the objecting parties, the Retirement Systems will have

no choice but to refute it, which will take a substantial amount of time and

necessitate documentary evidence and testimony from witnesses that would

otherwise not be necessary. For example, these issues will necessitate the

presentation of several witnesses by the Retirement Systems, cross-examinations

of Orr and Kopacz that would otherwise be unnecessary, and the admission of

documentary evidence to refute these allegations. Pursuing these theories will

waste hours of valuable trial time, which has been capped at 85 hours per side.8

8 According to the Court’s Eighth Amended Order Establishing Procedures,
Deadlines and Hearing Dates Relating to the Debtor’s Plan of Adjustment [Dkt.
No. 6699, ¶ 12], both “[t]he City and those parties who support confirmation will
be permitted 85 hours to present their case, including opening statements, closing
arguments, direct and re-direct examinations of heir witnesses and cross
examinations of objectors’ witnesses.” This time allowance is a further reduction
from the 98 hours the Court originally granted. Given the limited time allotted for
trial, the Retirement Systems are reluctant to dedicate any trial time to counter
these frivolous arguments and seek the Court’s assistance in this regard under its
broad authority to manage trials. See Seago; Luce; Brawner.
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Among other things, the Retirement Systems will be forced to show that

Orr’s deposition testimony was uninformed. For example, at Orr’s deposition,

Syncora raised remarks Orr made during a speech he gave in March of 2014 where

he claimed, with respect to the Retirement Systems that “if they’d taken that

money [from the COPs transactions] and invested it in the Dow Jones Industrial

Index or Standard & Poor’s from 2006 to 2009 when the stock market was trading

at 8,500 to 9,000 it’s now at 16,300, it would have almost doubled their money,

and there’d be no pension underfunding.” (Exhibit 6-A, Orr Dep at 319-320).

First, some of the $1.4 billion was invested into the stock market during 2006 to

2009, but the Great Recession hit in 2008 and devastated the Retirement Systems’

funding levels—just as it did to nearly all public pension funds across the country.

In fact, several pension experts retained in this case agree with this assessment as

to the cause of the Systems’ underfunding. (See e.g., Thomas Terry Expert Report

at, ¶¶ 22, 37-39, 41; Joseph Esuchanko Expert Report at ¶ 28). The simple and

undisputable fact is that each System was fully funded prior to the Great

Recession but both lost roughly 25% of their respective asset base in 2008—which

published data establishes is the same percentage lost by most public pension funds

across the country on average. Second, investing all of the COPs proceeds in the

stock markets would have been illegal as it would have run afoul of the investment

diversification requirements of Michigan’s Public Employee Retirement System
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Investment Act. See M.C.L. 38.1133-.1140.

Moreover, the Annuity Savings Fund system was not the result of a

“Retirement System practice.” The Annuity Savings Fund in the GRS was

established pursuant to a series of Detroit City Code ordinances (see Detroit City

Code 47-1-18, 47-1-21, and 47-2-18(g)), none of which were authored by the

Retirement Systems. The Retirement Systems merely implemented the controlling

collective bargaining agreements (“CBA”) and ordinances. Further, while Orr

responded to Syncora that he believed Retirement System board members were

“convicted of Federal bribery charges,” and that these convictions “actually

contributed to the level of underfunding of the GRS,” this is also unfounded.

Monica Conyers was convicted of a federal bribery charge in 2007, but the bribery

she plead guilty to accepting was in exchange for a City Council vote relating to a

contract with a company called Synagro.9 There is no evidence that GRS suffered

any monetary losses of any kind due to Conyers’ misconduct. Other bribery

charges against former Retirment System representatives have not yet been tried in

a court of law, so there have been no convictions. It is premature to conclude guilt

of any kind, and for the same reason, it would be purely speculative to attempt to

quantify whether that any alleged bribe contributed at all or in any material way to

any underfunding problems at the Systems, as the facts underlying those charges

9 See e.g., Case No. 09-20025-AC-SDP, Dkt. No. 23, Plea Agreement June
26, 2009.
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have not yet been adjudicated.

In short, while all of these things can be refuted by the Retirement Systems

at trial, it will take significant time out of the 85 hours that has to be shared

between the City, the Retiree Committee, and all of the other settling parties. And

ultimately, this is nothing more than a sideshow distraction from the significant

issues that the Court must consider at the Plan Confirmation Trial. Syncora is

slinging mud at the Retirement Systems with inflammatory and unfounded

accusations in an attempt to prejudice the Court against a party whom Syncora

deems to have gotten a better deal. A ruling from the Court that such “evidence” is

irrelevant will narrow the issues for trial and will relieve the Retirement Systems

from offering witnesses and documents to defend against these frivolous

allegations during a trial that already has an extremely compressed time frame.

CONCURRENCE

Pursuant to E.D. Mich. LBR 9014-1(g), on August 18, 2014, counsel for the

Retirement Systems communicated with counsel for Syncora to request

concurrence with the relief sought in this motion. The request was denied.

Dated: August 25, 2014 Respectfully submitted,

CLARK HILL PLC

/s/ Robert D. Gordon
Robert D. Gordon (P48627)
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Jennifer K. Green (P69019)
Shannon L. Deeby (P60242)
151 South Old Woodward Avenue
Suite 200
Birmingham, Michigan 48009
Telephone: (248) 988-5882
Facsimile: (248) 988-2502
rgordon@clarkhill.com
sdeeby@clarkhill.com

Counsel to the Police and Fire Retirement
System of the City of Detroit and the
General Retirement System of the City of
Detroit
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

CITY OF DETROIT, MICHIGAN,

Debtor.

)
)
)
)
)
)

Chapter 9

Case No. 13-53846

Hon. Steven W. Rhodes

Related to Doc. No. 6379, 4215

ORDER GRANTING THE DETROIT RETIREMENT SYSTEMS’
MOTION IN LIMINE TO PRECLUDE EVIDENCE RELATING TO

ALLEGED HISTORICAL MISMANAGEMENT/MISCONDUCT

This matter comes before the Court upon The Detroit Retirement Systems’

Motion to Preclude Evidence Relating to Alleged Historical

Mismanagement/Misconduct [Dkt. No. ___] (the “Motion”); the Court finding that

good cause exists for the relief granted by this order:

IT IS ORDERED:

1. The Motion is granted.
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EXHIBIT 2

(Notice and Opportunity to Object)
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

CITY OF DETROIT, MICHIGAN,

Debtor.

)
)
)
)
)
)

Chapter 9

Case No. 13-53846

Hon. Steven W. Rhodes

NOTICE OF THE DETROIT RETIREMENT SYSTEMS’ MOTION IN
LIMINE TO PRECLUDE EVIDENCE RELATING TO ALLEGED

HISTORICAL MISMANAGEMENT/MISCONDUCT

Please take notice that on August 25, 2014, the Police and Fire Retirement
System of the City of Detroit and the General Retirement System of the City of
Detroit (collectively, the “Retirement Systems”) filed the Detroit Retirement
Systems’ Motion in Limine to Preclude Evidence Relating to Alleged Historical
Mismanagement/Misconduct in the United States Bankruptcy Court for the Eastern
District of Michigan (the “Bankruptcy Court”) seeking entry of an order to exclude
evidence relating to alleged historical mismanagement or misconduct by the
Retirement Systems at the hearings scheduled in connection with the Sixth
Amended Plan for the Adjustment of Debts of the City of Detroit (August 20,
2014) [Dkt. No. 6379].

Your rights may be affected. Please take further notice that your rights
may be affected by the relief sought in the Motion. You should read these
papers carefully and discuss them with your attorney, if you have one in this
bankruptcy case. (If you do not have an attorney, you may wish to consult
one.)
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If you do not want the court to grant the Retirement Systems’ Motion, or if
you want the court to consider your views on the Motion, by August 27, 20141,
you or your attorney must:

1. File with the court a written response or an answer, explaining your
position at:2

United States Bankruptcy Court
Theodore Levin Courthouse

231 West Lafayette Street
Detroit, MI 48226

If you mail your response to the court for filing, you must
mail it early enough so the court will receive it on or
before the date stated above. All attorneys are required
to file pleadings electronically.

You must also mail a copy to:

Robert D. Gordon
Clark Hill PLC

151 S. Old Woodward, Suite 200
Birmingham, Michigan 48009
Telephone: (248) 988-5882
Facsimile: (248) 988-2502

rgordon@clarkhill.com

2. If a response or answer is timely filed and served, the clerk will
schedule a hearing on the motion and you will be served with a notice
of the date, time and location of the hearing.

1 Paragraph 7(d) of the Eighth Amended Order Establishing Procedures,
Deadlines and Hearing Dates Relating to the Debtor’s Plan of Adjustment [Dkt.
No. 6699] established August 27, 2014 as the deadline to file responsive briefs to
motions in limine and Daubert motions.
2 Response or answer must comply with F. R. Civ. P. 8(b), (c) and (e).
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If you or your attorney do not take these steps, the court may decide
that you do not oppose the relief sought in the motion or objection and may
enter an order granting that relief.

Dated: August 25, 2014 Respectfully submitted,

CLARK HILL PLC

/s/ Robert D. Gordon
Robert D. Gordon (P48627)
Shannon L. Deeby (P60242)
151 South Old Woodward Avenue
Suite 200
Birmingham, Michigan 48009
Telephone: (248) 988-5882
Facsimile: (248) 988-2502
rgordon@clarkhill.com
sdeeby@clarkhill.com

Counsel to the Police and Fire Retirement
System of the City of Detroit and the
General Retirement System of the City of
Detroit
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EXHIBIT 3

Brief in Support (Not Required)
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EXHIBIT 4
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

CITY OF DETROIT, MICHIGAN,

Debtor.

)
)
)
)
)
)

Chapter 9

Case No. 13-53846

Hon. Steven W. Rhodes

CERTIFICATE OF SERVICE

The undersigned certifies that on August 25, 2014, the Detroit Retirement
Systems’ Motion in Limine to Preclude Evidence Relating to Alleged Historical
Mismanagement/Misconduct was filed with the Clerk of the Court using the
CM/ECF system which will send notification of such filing to all counsel of
record.

Dated: August 25, 2014

CLARK HILL PLC

/s/ Robert D. Gordon
Robert D. Gordon (P48627)
151 South Old Woodward Avenue,
Suite 200
Birmingham, Michigan 48009
Telephone: (248) 988-5882
Facsimile: (248) 988-2502
rgordon@clarkhill.com

Counsel to the Police and Fire
Retirement System of the City of Detroit
and the General Retirement System of
the City of Detroit

13-53846-swr    Doc 7062    Filed 08/25/14    Entered 08/25/14 23:50:57    Page 24 of 54



201251622.3 14893/165083

EXHIBIT 5

(Affidavits - None)
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