
UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

----------------------------------------------------------

In re

CITY OF DETROIT, MICHIGAN,

Debtor.

-----------------------------------------------------

x
:
:
:
:
:
:
:
x

Chapter 9

Case No. 13-53846

Hon. Steven W. Rhodes

DEBTOR’S MOTION TO RECONSIDER PETITIONER ROBERT DAVIS’
AND CITIZENS UNITED AGAINST CORRUPT GOVERNMENT’S

EMERGENCY MOTION FOR RELIEF FROM THE AUTOMATIC STAY
OR, IN THE ALTERNATIVE, FOR THIS COURT TO ASSUME
JURISDICTION OVER THE OPEN MEETINGS ACT DISPUTE

The City of Detroit (“Debtor” or “the City”) files this motion asking the

Court to reconsider its Order Granting Petitioner Robert Davis’ and Citizens

United Against Corrupt Government’s Emergency Motion for Relief from the

Automatic Stay (“Order”) (Docket No. 7754). Alternatively, in the event the Court

denies this motion, the City has contemporaneously filed a notice of removal to

enable the underlying Open Meetings Act dispute to proceed before this Court.

I. Introduction and Background

On September 30, 2014, this Court issued an order lifting the automatic stay

and allowing Robert Davis and Citizens United Against Corrupt Government

(“Petitioners”) to file an Open Meetings Act (“OMA”) lawsuit in Wayne County
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Circuit Court. Since the issuance of this Court’s Order, several events justifying

reconsideration or assumption of jurisdiction by this Court have occurred:

A. Transcripts of the closed session meetings make it clear that the
discussions were properly the subject of a closed meeting, and
that disclosure would damage the City, these bankruptcy
proceedings, and would violate this Court’s Mediation Orders.

Counsel for the City has now had an opportunity to review the transcripts of

the closed session meetings held on September 23, 24 and 25, 2014. Those

sessions involved discussion of very sensitive issues relating directly to the

bankruptcy litigation. That point is underscored by the fact that the Hon. Gerald E.

Rosen and Eugene Driker attended the first of the sessions to discuss bankruptcy-

related issues, and their comments framed much of the ensuing discussions.

The merits of the underlying dispute are not before the Court in this motion.

However, the City submits that the closed sessions were entirely proper. The Open

Meetings Act allows closed sessions to discuss pending litigation, or attorney-

client privileged materials, or materials exempt from disclosure under state or

federal statutes. MCL §15.268(e)(h). Upon request of the Court, the City will

provide the transcripts for in camera review so the Court can confirm the propriety

of closing these sessions.

In the OMA lawsuit, Citizens United seeks disclosure of the transcripts of

the closed sessions. As discussed below, with the consent of the City this Court

has jurisdiction to hear the underlying OMA dispute. The City respectfully
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submits that because the closed session discussions are inextricably intertwined

with the bankruptcy litigation, and disclosure risks irreparable harm to the

bankruptcy proceedings, this Court should grant reconsideration or, in the

alternative, exercise its jurisdiction to hear this dispute. The City is justly

apprehensive that a Wayne County Circuit Court Judge, who is unfamiliar with the

bankruptcy litigation, may not appreciate the harm that will arise from disclosure

of the transcript. The City’s apprehension has been exacerbated both by counsel’s

review of the transcripts and events following, presumably in reliance on, entry of

the Court’s Order.

B. The Wayne County Circuit Court issued an ex parte temporary
restraining order violating this Court’s Order, the Michigan
Court Rules, and the Circuit Court’s standing order.

The day after entry of the Order, Citizens United filed its complaint in

Wayne County Circuit Court and procured an ex-parte temporary restraining order

(“TRO”) (Ex. 1).1 The ex-parte TRO summarily enjoins the Detroit City Council

“from meeting and/or convening a closed session for the purpose of discussing the

role of Kevyn Orr as the Emergency Manager for the City of Detroit or for the

purpose to discuss any orders, resolutions, or statutes pertaining to removing the

1 Exhibit 1 contains the Wayne County’s Circuit Court’s ex parte TRO, together
with Citizens United’s supporting motion (including Davis’ affidavit), emergency
motion for evidentiary hearing and order to show cause, and verified complaint
(also supported by Davis’ affidavit).
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City of Detroit from Receivership under Public Act 436” (emphasis added). This

ex parte order was procured and issued in violation of this Court’s ruling, in

violation of the Michigan Court Rules, and in violation of the Wayne County

Circuit Court’s standing order regarding Robert Davis. No injunctive relief, much

less an ex parte TRO, is appropriate at this time. As recognized by this Court on

September 29, “There’s no more imminent or threatened violation of the Open

Meetings Act at this point.” (Transcript at p. 6, attached as Exhibit 2).

This Court’s Order allowed Petitioners to file an action only to seek the

relief “specifically identified in the Emergency Motion for the Detroit City

Council’s alleged violations of the Open Meetings Act.” Nothing in this Court’s

Order allowed Petitioners to procure a temporary restraining order regarding future

meetings; the meetings regarding the duration of the appointment of the

Emergency Manager were all concluded by September 25, 2014, when the City

Council passed its resolution. Nothing in this Court’s Order allowed Petitioners to

seek or procure, ex parte, broad and open-ended injunctive relief regarding any

future meetings of the Detroit City Council that may implicate or facilitate the

smooth transition of power to City officials under Act 436.

Notwithstanding the above, on October 1, 2014, the Wayne County Circuit

Court entered ex parte an order prohibiting City Council from going into closed

session for any purpose “pertaining to removing the City of Detroit from
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Receivership under Public Act 436” – i.e., from going into closed session to

discuss this Court’s rulings relating to this bankruptcy case.

Petitioners also flouted the Michigan Court Rules in procuring an ex parte

TRO. MCR 3.310(B) provides in relevant part:

(B) Temporary Restraining Orders.

(1) A temporary restraining order may be granted without written or
oral notice to the adverse party or the adverse party's attorney only if

(a) it clearly appears from specific facts shown by affidavit or
by a verified complaint that immediate and irreparable injury,
loss, or damage will result to the applicant from the delay
required to effect notice or from the risk that notice will itself
precipitate adverse action before an order can be issued;

(b) the applicant's attorney certifies to the court in writing the
efforts, if any, that have been made to give the notice and the
reasons supporting the claim that notice should not be required;

* * *
(2) A temporary restraining order granted without notice must:

* * *
(b) describe the injury and state why it is irreparable and why
the order was granted without notice . . . .

Citizens United’s counsel obviously was fully aware of the identity of the

City’s counsel, having been in Court with them only days before. And the City’s

law department is in the very same building as the Wayne County Circuit Court.

Nevertheless, Citizens United gave no notice to any of the City’s counsel of

presentment of the order. Further, given that the meetings at issue concluded on
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September 25, 2014, there was no immediate and irreparable harm remotely

justifying ex parte presentment of the order.

In addition, Robert Davis violated a standing order of the Circuit Court. In

November 2010, the Circuit Court entered an Order requiring Robert Davis to post

a $1,000 bond before filing any action as plaintiff in that Court (Ex. 3). That

injunctive order, under settled law, extends to any “persons in active concert or

participation with [Davis] who receives actual notice of the order ...” MCR

3.310(C)(4). The purported plaintiff here, Citizens United, is an entity created by

Robert Davis (Ex. 4). Davis, as Director, filed the sole affidavit allegedly

supporting the complaint and emergency motion (Ex. A to Ex. 1, “Affidavit of

Robert Davis, Director of Citizens United Against Corrupt Government).” Davis’

use of his alter ego to file the Wayne Circuit action without posting the required

bond flouts the Circuit Court’s order.2

C. Harm to the City is further evidenced by Petitioners’ requests for
discovery and an evidentiary hearing.

This Court’s Order prohibited Citizens United from deposing the Emergency

Manager or the Mayor except upon prior order of this Court. Nevertheless,

2 In considering the bona fides and intentions of Mr. Davis, the Court may be
aware that he very recently pled guilty to embezzling some $200,000 from the
Highland Park School District (Ex. 5). The City raises this fact reluctantly but
submits it is relevant where Mr. Davis wraps himself in the banner of an
organization whose stated purpose is “eliminating unlawful actions by all
governmental officials” (Ex. 4, Article II).
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Petitioners’ “emergency motion for evidentiary hearing” seeks discovery and an

evidentiary hearing “for the purpose of taking testimony of the Defendant City

Council and other officials …” (Ex. 1, ¶¶3-10). Neither discovery nor an

evidentiary hearing is appropriate; at most, in camera review of the transcript is

necessary to confirm the City’s privileged and confidential conduct.

For these reasons, and those discussed below, the City implores the Court to

grant reconsideration or exercise its jurisdiction to hear this dispute.

II. Argument

A. Standard of Review

“Without restricting the discretion of the Court,” reconsideration generally

requires that the movant “demonstrate a palpable defect by which the court and the

parties have been misled [and] also show that a different disposition of the case

must result from a correction thereof.” E.D. Mich. Local Bankr. R. 9024-1(a)(3).

“To establish a ‘palpable defect,’ the moving party generally must point to ‘(1) a

clear error of law; (2) newly discovered evidence; (3) an intervening change in

controlling law; or (4) a need to prevent manifest injustice.’” In re Collins &

Aikman Corp., 417 B.R. 449, 454 (E.D. Mich. 2009), quoting Henderson v. Walled

Lake Consolidated Schools, 469 F.3d 479, 496 (6th Cir. 2006). Here, Petitioners

misled this Court regarding the scope of Petitioners’ civil action, and the
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proceedings in the Circuit Court demonstrate manifest injustice supporting the

Court’s exercise of its discretion to grant reconsideration.

As this Court well-knows, the determination of whether to grant relief from

the automatic stay “resides within the sound discretion of the Bankruptcy Court.”

Sandweiss Law Center, P.C. v. Kozlowski (In re Bunting), No. 12-10472, 2013 WL

153309, at *17 (E.D. Mich. Jan. 15, 2013), quoting In re Garzoni, 35 F. App'x 179,

181 (6th Cir. 2002). In determining whether cause exists, “the bankruptcy court

should base its decision on the hardships imposed on the parties with an eye

towards the overall goals of the Bankruptcy Code.” Plastech, 382 B.R. at 106,

quoting In re C & S Grain Co., 47 F.3d 233, 238 (7th Cir. 1995). In evaluating the

hardship on a debtor, courts repeatedly stay actions that will interfere with the

debtor’s ability to reorganize and confirm a plan. See, e.g., Lomas Financial

Corporation v. The North Trust Company (In re Lomas Financial Corporation),

117 B.R. 64 (S.D. N.Y. 1990); In re MCSi, Inc. Securities Litigation, 371 B.R. 270

(S.D. Ohio 2004).

The transcripts of the closed sessions, together with (i) Petitioners’ failure to

post a bond before filing the Circuit Court complaint, (ii) Petitioners’ improper

requests for an evidentiary hearing and discovery, and (iii) Petitioners’ improper

procuring of, and the Circuit Court’s improper issuance of, an ex parte TRO, all

confirm that Petitioners should not be allowed to pursue their Circuit Court lawsuit
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now.

B. In the alternative, this Court should exercise its jurisdiction to
hear the Open Meetings Act dispute upon removal.

Pursuant to Federal Rule of Bankruptcy Procedure 9027, the City will file a

notice of removal contemporaneously with the filing of this motion. The city thus

requests that the Court hear the dispute if it does not stay the underlying litigation.

With the consent of the City, this Court has jurisdiction to decide

Petitioners’ OMA case on the merits. See, Pappas v. Buchwald Capital Advisors,

LLC (In re Greektown Holdings, LLC), 728 F.3d 567, 577 (6th Cir. 2013) (“An

action is related to bankruptcy if the outcome could alter the debtor’s rights,

liabilities, options, or freedom of action (either positively or negatively) and which

in any way impacts upon the handling and administration of the bankrupt estate”).

Release of confidential discussions regarding the status of the Emergency

Manager and other bankruptcy-related issues goes to the core of this bankruptcy

case. This Court is, of course, fully capable of applying the governing principles

of the Open Meetings Act to the facts of this case. But, more importantly, this

Court is uniquely positioned to review the transcripts and appreciate the

significance of the discussions to the pending bankruptcy litigation.

III. Conclusion

For the reasons stated above, the City respectfully requests:
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1. That the Court reconsider its September 30, 2014 Order and, upon

reconsideration, deny Petitioners’ motion, direct that the TRO be

dissolved and enjoin the Circuit Court proceeding; or, in the

alternative, in the event the Court denies this motion,

2. Upon removal of the lawsuit, accept jurisdiction of the underlying

Open Meetings Act dispute.

Respectfully submitted,

By: /s/ Marc N. Swanson
Jonathan S. Green (P33140)
Marc N. Swanson (P71149)
MILLER, CANFIELD, PADDOCK AND
STONE, P.L.C.
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 963-6420
Facsimile: (313) 496-7500
swanson@millercanfield.com
green@millercanfield.com

Charles N. Raimi (P29746)
Deputy Corporation Counsel
City of Detroit Law Department
2 Woodward Avenue, Suite 500
Coleman A. Young Municipal Center
Detroit, Michigan 48226
Telephone: (313) 237-5037
Facsimile: (313) 224-5505
raimic@detroitmi.gov

ATTORNEYS FOR THE CITY OF DETROIT

Dated: October 9, 2014
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on October 9, 2014, he filed
DEBTOR’S MOTION TO RECONSIDER PETITIONER ROBERT DAVIS’
AND CITIZENS UNITED AGAINST CORRUPT GOVERNMENT’S
EMERGENCY MOTION FOR RELIEF FROM THE AUTOMATIC STAY
OR, IN THE ALTERNATIVE, FOR THIS COURT TO ASSUME
JURISDICTION OVER THE OPEN MEETINGS ACT DISPUTE using the
court’s CM/ECF system which will send notice of the filing to all registered
participants in this matter. Also on this date, the document was served via
electronic mail upon counsel as listed below:

Andrew A. Paterson, Esq.
aap43@outlook.com

Dated: October 9, 2014

By: /s/Marc N. Swanson
Marc N. Swanson (P71149)
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 963-6420
Facsimile: (313) 496-7500
swansonm@millercanfield.com
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